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1401 I Street, N.W. 
Suite 1100 
Washington D.C. 20005 
Phone 202 326-8871 
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Fax 202 408-4805 

January 21,2004 

VIA ELECTRONIC FILING 

Ms. Marlene H. Dortch 
Secretary 
Federal Communications Commission 
445 Twelfth Street, S.W. 
Room TWB-204 
Washington, D.C. 20554 

Re: WC Docket No. 03-228, Section 272(b)( 1 )’s “Operate Independently” Requirement 
for Section 272 Affiliates 

Ex-Parte Letter 

Dear Ms. Dortch: 

SBC hereby files this exparte letter as follow-up to SBC’s exparte meeting on Thursday, 
January 15, 2004 with staff of the Policy Division of the Wireline Competition Bureau. 
Pursuant to staffs request, the purpose of this submission is to file on the record in the 
above captioned proceeding the attached summary of SBC’s position with respect to the 
use of prevailing price to value transactions involving OI&M services provided by the 
BOCs to the section 272 affiliates. 

In accordance with section 1.1206 of the Commission’s rules, this letter is being filed in 
the above referenced proceeding via the Commission’s ECFS system. Should you have 
any questions regarding the attached, please do not hesitate to contact me by whatever 
means are most convenient for you. 

Sincerely, 

ATTACHMENT 

cc: C. Shewman 
P. Megna 
S. Bergmann 

mailto:bkissel@corp.sbc.com


SBC Response to the FCC Staff’s Question on the Prevailing Price Method 
of Valuing Affiliate Transactions for OI&M 

AT&T argues that OI&M relief will result in misallocation of costs because it will permit BOCs 
to take unfair advantage of an accounting rule that establishes a rebuttable presumption that 
BOCs’ rates - available to all unaffiliated entities - represent prevailing market prices.’ 
According to AT&T, there will be no substantial unaffiliated third party market for OI&M 
services and BOCs will be able to take advantage of the rebuttable presumption by setting 
artificially low prices for their section 272 affiliates, thereby misallocating costs. AT&T’s 
argument is erroneous for a number of reasons. 

First, as SBC and other BOCs have repeatedly pointed out, there is no risk of cross-subsidization. 
While this may have been a concern in the traditional rate-of-return regulation regime, and to a 
lesser extent in price-caps with sharing, this is no longer an issue. In today’s more competitive 
pure price-caps environment, BOCs’ local and access rates are capped thereby completely 
severing the link between prices and costs and denying BOCs any ability to engage in cross- 
subsidization. AT&T’s argument that cost misallocation is nevertheless possible because BOCs 
could, in theory, misallocate costs and then persuade regulators to raise price-caps based on those 
misallocated costs, is pure speculation and should be dismissed outright. 

Second, AT&T assumes that there will be no third party market for OI&M services even if such 
services are priced artificially low. While carriers generally perform their own OI&M services, 
it is unclear how the market - especially for maintenance services - would develop if these 
services were provided by the BOCs at artificially low prices. In fact, SBC provides 
maintenance services for at least one unaffiliated carrier today. If BOCs offer services like repair 
and testing (maintenance) on a nondiscriminatory basis - and at below-market prices as alleged 
by AT&T - then IXCs may avail themselves of such offers and purchase those services from the 
BOCs rather than incur the additional costs of self provisioning or contracting with a more 
expensive provider. 

Finally, even assuming that there is no unaffiliated third party market for these services, there are 
sufficient safeguards in place to ensure that BOCs do not price OI&M services artificially low. 
All BOC contracts for services provided to 272 and 272-like affiliates are subject to CAM and 
section 272 biennial audits. With respect to these audits, the independent auditors have the 
authority to report prices that appear unreasonable. Further, BOCs are required by the Act and 
the Commission’s rules to value transactions with 272 and 272-like affiliates on an arms-length 
basis. To meet this requirement, SBC BOCs generally price non-tariffed services based on the 
Commission’s affiliate transactions rules (Le., using the higher of Fully Distributed Cost or Fair 
Market Value, or Prevailing Price based on the FCC’s 25 percent unaffiliated third-party market 
threshold) regardless of the rebuttable presumption established by this Commission. 

’ Accounting Safeguards Order at 1137. 


